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IN THE UTAH COURT OF APPEALS

RICHARD E. LOWE and
BEVERLY LOWE

]

Plaintiffs and Appellants,
vs.

I

KYLE C. GOLIGHTLY and
]
KYLE C. GOLIGHTLY dba
]
KYLE C. GOLIGHTLY CONSTRUCTION,])

Case No. 940388-CA

Priority No. 2

Defendants and Appellees. ]

JURISDICTION OF THE COURT
The

Supreme Court had original

appellate jurisdiction

in

this matter pursuant to Utah Code Annotated 78-2-2(3)(j) (1992 as
Amended).

The matter was appropriately poured over to the Court

of Appeals pursuant to the provisions of Utah Code Annotated 782-2(4) (1992 as Amended); U.C.A. 78-2a-3(2)(k) (1992 as Amended).
ISSUES PRESENTED FOR REVIEW
The

first issue presented

by this appeal relates to the

adequacy of the Findings of Fact, Conclusions of Law and Judgment
adopted by the trial court.
the

findings

reversal

of

are
the

It is the plaintiffs position that

inadequate
Judgment

as a matter of law and warrants

entered

by

the

trial

court.

In

determining whether the trial court adequately participated in
adopting findings prepared by counsel, Utah's appellate courts
look to the record to determine if the findings are sufficiently
detailed to allow the appellate court to review the trial court's
decision and whether there is an indication from the record that

the trial judge failed to adequately deliberate and consider the
merits of the case.

Alta Indus. Ltd. v. Hurst, 846 P. 2d 842

(Utah 1983); Automatic Control Products Corp. v. Tel-Tech, Inc,
780 P.2d 1258 (Utah 1989); Boyer Co. v. Lignell, 567 P.2d 1112
(Utah 1977).
The issue of the sufficiency of the courtf s findings was
preserved at the trial court level by the plaintiffs' post trial
Reply Memorandum (R. 333-345), and the plaintiffs1 Objections to
the Findings of Fact and Conclusions of Law (R. 389-394).
Secondly, the trial court improperly allowed extrinsic
evidence to vary and supplement the written agreements of the
parties.

Whether the terms of the contract are integrated

and/or ambiguous are questions of law which the appellate court
reviews for correctness.

Wade v. Stangl, 232 Utah Adv. Rep. 19,

20 (1994); Anesthesiologists Assoc, v. St. Benedict's Hospital,
852 P.2d 1030, 1035 (Utah App. 1993).
The

issue of the admissibility

of parol evidence was

properly preserved in the trial court (T. 162-171; 492-493).
Third, the findings of the court are against the clear
weight

of

erroneous.

the

admissible

evidence

and

therefore

clearly

The appellate court will affirm the trial court's

findings only if they are based on sufficient evidence, viewing
the evidence in the light most favorable to the trial court's
construction.

West Valley City v. Majestic Inv. Co., 818 P. 2d

311, 1313 (Utah App. 1991); Wade v. Stangl, 232 Utah Adv. Rep.
19, 20 (1994).

The issue of the sufficiency of the evidence to
2

support the trial court's findings was properly preserved in the
lower court (R. 332-345; R. 378-383).
STATEMENT OF THE CASE
Plaintiffs commenced this action for breach of contract and
unjust

enrichment arising out of the written agreement between

the parties relating to the construction of the plaintiffs1 home.
The plaintiffs claim that the defendants (1) failed to construct
the

plaintiffs'

home

in

accordance

with

the

plans

and

specifications as required by the written contracts; (2) withdrew
funds from the construction loan account in excess of the work
actually completed; (3) changed the plans and specifications
without written change orders as required by the contract; (4)
failed to complete the construction within the six month period
required by the contract; and, (5) was paid in excess of the work
actually performed.

Defendants counterclaimed

plaintiffs

that

claiming

the contract

was

against the

unjustifiably

terminated by the plaintiffs, causing the defendants to suffer
lost profits.
PROCEDURAL CHRONOLOGY OF THE CASE
1.

On August 21, 1989, the plaintiffs filed suit against

the defendants alleging breach of contract and unjust enrichment
(R. 2-10).
2.

On September 22, 1989, the defendants' Golightly filed

an Answer and Counterclaim (R. 40-44).
3.

On September 28, 1989, the plaintiffs filed a Reply to

the Counterclaim (R. 49-50).
3

4.

On July 27, 1990, the defendants Golightly

filed an

Offer of Judgment in the sum of $7,500.00 together with costs
accrued to date (R. 81-82).
5.

On March 18, 1991, the plaintiffs settled their claims

against Deseret Bank and an appropriate Motion, Stipulation and
Order of Dismissal was entered (R. 114-115).
6.

The

case

was

tried

to

Senior

Judge

Venoy

Christofferson, sitting without a jury on August 24, 25 and 26,
1992 (R. 178-183).
7.

At the conclusion of the trial, the Court ordered the

parties to submit Memoranda to the Court to aide in rendering a
decision

(R. 178).

The defendants submitted their

Post-Trial

Memorandum with exhibits to the court on April 12, 1993 (R. 201329).

The plaintiffs submitted their Reply Memorandum on May 11,

1993 (R. 331-347).
8.

The court entered its Memorandum Decision on June 1,

1993 (R. 354-360).
9.

After

several

drafts, the

final

Findings

of Fact,

Conclusions of Law and Judgment were entered on May 9, 1994.

The

decision of the lower court found that the plaintiffs had failed
to meet their burden and denied any relief.
that the plaintiffs
with

the

defendants

defendants.

had
but

improperly
denied

any

terminated
specific

The court found
their
relief

contract
to

the

The court awarded the defendants their costs after

the Offer of Judgment was filed, in the amount of $4,829.94 (R.
427-443).
4

10.

The plaintiffs filed their Notice of Appeal on May 9,

1994 (R. 416-417).
STATEMENT OF FACTS
1.

The plaintiffs testified that they had been married for

thirty

six

years

and

had

planned

substantial period of time.

to

build

a home

Mr. and Mrs. Lowe made

for

a

specific

plans in 1988 to build on a lot in Orem, Utah County, State of
Utah.

The plaintiffs had a home designed by Mr. Gill Hayes and

obtained three bids for the construction of the home.
bid

was

tendered

by

the

defendant

Kyle

The middle

Golightly

and

the

plaintiffs agreed to hire him (T. 22, Line 21 to 25, Line 24;
The plaintiffs1

105, Line 2 to 106, Line 16).

son Clay was

working for the defendants prior to the execution of the contract
between the parties (T. 26, Lines 11 to 24).
2.

The plaintiffs and the defendants Golightly entered into

a Sales Agreement on September 9, 1988.

Under the terms of the

Sales Agreement, the plaintiffs were to furnish the site and the
defendants Golightly agreed to construct,
3. . . . Said residence and improvements and provide
and furnish all labor and materials required for such
construction
in

and the completion thereof strictly

accordance

with

the

plans

and

specifications

approved and signed . . . The work to be done by the
contractor shall include, but shall not be limited to,
all excavating, rough grading, concrete work, masonry,
lumber, carpentry, interior trim, labor, sheet rock,
5

pile and/or linoleum work, iron work, sheet metal
work . . . All complete as specified in the plans and
specifications.
4.

The owner, for and in consideration of the full,

complete and faithful performance of this agreement
by the contractor and his payment of all bills
incurred in the construction, agrees to pay or cause
to be paid to the contractor the sum of $117,100.00
•

5.

• •

No changes in the plans or specifications shall be

made by the contractor without the written order of the
owner . . . The amount to be paid by the owner or
allowed by the contractor by virtue of such extras or
changes, as agreed by the owner and contractor shall
be stated in such order

....

Plaintiffs Exhibit No. 5, Addendum No. 1.
3.

The parties signed a Building Loan Agreement and

Assignment of Account that included Deseret Bank on September 21,
1988 (Plaintiffs Exhibit No. 9, Addendum No. 2 ) . Section one of
the document required the contractor to commence construction
within thirty days of the date of the Agreement and to complete
construction within six months of the date of the Agreement.
Section five of the Agreement allowed the contractor to take
draws equal to the value of the labor and materials actually
incorporated in the improvements.
4.

Gilbert Hayes, a general contractor, testified that he

had extensive experience in drawing plans for homes that spanned
a period from 1983 to the present.

Mr. Hayes testified that the

plans drawn for the plaintiffs were professional and adequate.
Further, Mr. Hayes testified that the defendant Golightly spent
considerable time

(thirty to forty occasions) at his home

socializing with his son while the plaintiffs home was supposedly
being constructed (T. 246, Line 14 to 253, Line 24). Mr. Hayes
testified that the defendant only questioned him on one occasion
regarding the plans and specifications.

That conversation

related to the creation of a corner window, as shown on the plans
(T. 249, Line 12 to 250, Line 9).

Mr. Hayes testified that many

of the disputed items in the case (claimed by the defendants to
be additions and changes to the contract) were in fact part of
the original plans.

Specifically, Mr. Hayes testified that the

plans called for a dumbwaiter, workbench, a sky light in the
bedroom, air conditioning, spiral staircase, railing, rock work
in the front, a sidewalk and stairs on the north side of the
house and a bedroom door (T. 254, Line 13 to 258, Line 17). Mr.
Hayes testified that the defendants knew that the house was going
to use hydronic heat before they poured the first level (T. 268,
Line 22 to 269, Line 2).
5.

On March 21, 1989, the house was approximately half way

constructed (T. 27, Lines 8 to 24).

The contractor was seldom on

the job, was not accessible by telephone and was participating in
the use of drugs while on the project (T. 28, Line 2 to 30, Line
19; 247, Line 13 to 248, Line 19). One of the sub-contractors,
7

Gary Rose, testified that he performed the electrical work on the
Plaintiffs1

home and was on site off and on for six weeks.

During that time the defendant Golightly was there only three
times

and

two of those were

for short periods

of time.

Additionally Rose noted that there was very little building
activity on the plaintiffs' home (T. 327, Line 2 to 330, Line 7).
6.

The plaintiff, Beverly Lowe, testified that the contract

price owing to the defendants was $117,000.00 and that the loan
taken out by the plaintiffs at Deseret Bank was for $94,500.00.
In addition to the $117,000.00, the plaintiffs were required to
pay for the excess costs, over and above the amount contained on
the contract allocation, for the cabinets, windows, heating,
plumbing and roofing.

When the home was not completed in March

or April, 1989, she inquired of the bank regarding the status of
the construction loan and learned that the loan was essentially
expended (T. 30, Line 20 to 33, Line 11; 47, Line 11 to 48, Line
5; 110, Line 3 to 111, Line 11).
7.

The plaintiffs signed only four change orders.

The

first was on November 9, 1988 for $747.55 requiring an extension
of the gas line, a galvanized window well and the cost of
additional foundation.

The second change order is dated October

19, 1988 for $160.00 to complete a lot survey (Plaintiffs Exhibit
No. 14, Addendum No. 4 ) . Those changes were paid by check dated
November 15, 1988 in the amount of $907.55 (T. 92, Line 1 to 93,
Line 24).

The third change order was dated December 3, 1988 in

the amount of $960.00 for the removal of trash.
8

The last change

order was dated March 5, 1989 in the amount of $1,977.50 for
additional concrete work (Plaintiffs Exhibit No. 14, Addendum No.
4).
8.

The plaintiffs did request a loft in the south end of

the home, a two step rise in the family room, a drop ceiling in
the front room, and an outlet in the dining room.

All of the

minor changes were inconsequential and in keeping with the design
contemplated by the plans (T. 60, Line 7 to 64, Line 7; 86, Lines
1 to 20; 87, Line 21 to 89, Line 18).

The plaintiffs agreed to

pay for all overages for expenses incurred in extras involving
cabinets, vanities and floor coverings (T. 86, Line 17 to 87,
Line 20).
9.

The gravamen of the complaint by the plaintiffs was that

the house was only half way completed by the expiration of the
original six month time period and all of the loan monies had
been

expended.

A

summary

of

the

overages

caused

defendants and their agents is as follows:
Excavation and Backfill
Permits

($

500.00)

$2,295.00

Footing and Foundation (labor)

($3,914.50)

Footing and Foundation (concrete)

($

741.34)

$

58.50

($

318.79)

$

60.00

Steel and Rebar
Sewer and Water Lateral
Water Proofing
Rough Lumber

($2,922.43)

Rough Carpentry

($8,098.00)
9

by

the

Concrete Flatwork (Labor)

$

174.50

Concrete Flatwork (Materials)

$1,044.30

Roofing

($1,977.50)

Windows

($1,958.00)

Finish Plumbing

($2,930.00)

Floor Covering

($1,875.00)

Plumbing Labor (Rough)

($

Temporary Utilities

$

Rough Electrical

500.00)
0.00

($2,525.00)

Heating

$

0.00

Brick

$

0.00

TOTAL

$24,426.87

Less change orders:
March 5, 1989

$1,977.50

December 3, 1988

$

960.00

October 19, 1988

$

160.00

November 9, 1988

$

747.55

NET OVERAGE AFTER CREDIT FOR CHANGES

$20,581.82

Plaintiffs Exhibit No. 6, 7 and 29. (T. 87, Line 5 to 89, Line
18).

The plaintiffs testified that the overages were caused by

the defendants and that the credits should not be awarded to the
defendants because of the uncompleted work (T. 112, Line 10 to
131, Line 5 ) .
10.

In addition to the overages, there were a number of

failures

to construct the home in accordance with the plans.

Specifically, the rock work was not done on the front of the
10

house; the stairs on the north side of the house were not
constructed; the dumbwaiter and garage entry into the kitchen
were not installed; the seventeen risers leading up the hill to
the back entrance were not completed; the air conditioning was
omitted; and, the master bedroom door was not completed (T. 134,
Line 16 to 136, Line 22).
incorrectly

The spiral staircase was constructed

(T. 137, Line 4 to 139, Line 11).

There were

numerous problems with regard to the unevenness of doors, windows
and walls.

The opening for the washer and dryer was three inches

too small.

There were a large number of cosmetic problems

associated with showers, the height of the entry closet and the
general appearance of the walls (T. 139, Line 12 to 144, Line
12).

The plaintiffs expended nearly four hundred hours in

repairing the problems left by the defendants at an average of
$25.00 per hour (T. 145, Lines 15 to 23).
11.

Clark D. Palfreyman, a general contractor, for over

thirty-two years testified regarding his inspection of the Lowe
house.

Mr. Palfreyman testified that he had been the general

contractor in charge of the construction of over a hundred homes
and over twenty

commercial

buildings.

Additionally, Mr.

Palfreyman was a real estate agent and a real estate broker (T.
271, Line 3 to 273, Line 5). Mr. Palfreymanrs inspection of the
Lowe home revealed the following inadequacies:
A.

Unevenness of the trusses (T. 274, Line 3 to 276,

Line 10);
B.

The entry closet was to narrow to allow room for
11

hangers (T. 276, Line 11 to 278, Line 13);
C.

Doors had to be planed and fixed to close properly

(T. 278, Lines 14 to 18);
D.

The outside stairway was framed improperly (T. 279,

Lines 1 to 8 ) ;
E.

The kitchen window was at least one-half inch out

of level and did not run parallel to the counter top
(T. 279, Lines 9 to 22);
F.

The requirement of a tremendous amount of patch-up

and repair on the rear entry ceiling (T. 280, Line 4 to
20);
G.

The pocket door was three inches off the

floor

leaving a gaping hole (T. 280, Line 21 to 282, Line 5 ) ;
H.

Master bedroom closet was framed improperly and the

omission of a door to the master bedroom (T. 282, Line
6 to 283, Line 16);
I.

The storage room doors were framed to high (T. 283,

Line 17 to 284, Line 23);
As

a result, Mr*

Palfreyman

testified

that

the

quality

of

construction was below the standard accepted in the industry (T.
285, Lines 3 to 16).

Palfreyman also noted that the ceiling in

the garage was smaller than depicted in the plans.

Palfreyman

testified that the plans contemplated mirrors, dumbwaiter, spiral
staircase and the other items disputed by the defendants (T. 290,
Line 3 to 302, Line 3 ) .

Dave Rose, another contractor, also

testified that the disputed items were included in the plans (T.
12

359, Line 19 to 375, Line 8 ) .
12.

As it relates to the hydronic heating system, Steve

Anderson,

the

sub-contractor,

testified

that

the

system

was

installed without major difficulty and that the red tag on the
system,

that related

Additionally,

the

to a pipe, was corrected within a day.

need

for

a

special

installation to three to five days.
he was delayed

in finishing

coupler

delayed

the

Mr. Anderson testified that

his work by the absence of the

contractor who was seldom on the job (T. 337, Line 23 to 344,
Line 4 ) .
13.

On March 22, 1989, the parties executed an Extension

Agreement allowing additional time, to June 20, 1989, for the
payment of the construction loan.

The document did not extend

the time for the home to be constructed (Plaintiffs Exhibit No.
21,

Addendum

No. 3; T.

189

to

192).

However, because

the

construction loan was depleted, no additional work was undertaken
by the defendants.

Specifically, the defendants walked off the

job and were not terminated (T. 106, Line 17 to 108, Line 2 ) .
14.
original

The plaintiffs were required under the terms of the
Agreement

to pay

$27,000.00

cash

representing

the

difference between the $117,100.00 contract and the $90,000.00
proceeds of their loan (T. 146, Lines 10 to 19).

In order to

complete the home, the plaintiffs had to raise $53,000.00 from
Citibank, $18,000.00 from the Credit Union in addition to the
original loan (T. 146, Line 20 to 148, Line 12).
15.

Under the terms of the contract the plaintiffs were
13

given the following rights:
Owners will help as much as possible on items where
possible where credit is given to them on cost.

Owners

have the right to choose sub-contractors that stay
within costs.
Plaintiffs Exhibit No. 6.

The plaintiffs were not given the

right to control, supervise or otherwise interfere with the
defendants performance of their contract.
16.

The defendant, Kyle Golightly, was allowed to testify

regarding oral modifications of the contract.

Specifically

Golightly was allowed to testify that even though specific items
were included on the plans, there was an oral agreement that the
defendants bid of $117,100.00, did not include the spiral
staircase, the rod iron, the dumbwaiter, the excavation of
clearing of the lot and the like (T. 492, Line 2 to 521, Line 3 ) .
17.

The defendant testified that the plaintiffs' home was

only the second home (in addition to his own home) he handled as
a general contractor (T. 582, Line 20 to 584, Line 7).

The

defendant conceded that pursuant to the agreement with the
plaintiffs, he was responsible for the railings, the doors, rock
work, workbench, and the other disputed items (T. 585, Line 8 to
590, Line 10).

The defendant was also allowed to introduce

evidence of charges for items contemplated in the bid including
the location of brick

(T. 605, Line 3 to 606, Line 21);

consulting over the canal liability with the city (T. 610, Lines
1 to 19); consultation regarding framing (T. 610, Line 20 to 611,
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Line 6 ) ; and, consultations regarding the heating system (T. 611,
Line 20 to 612, Line 4 ) .

The defendant acknowledged that large

number of changes were not verified by change orders or accurate
accounting (T. 627, Line 3 to 672, Line 24).
SUMMARY OF ARGUMENT
The trial court failed to consider and properly decide the
issues relating to the contracts signed by the parties.
trial

court

integrated
extrinsic
Because

failed

and

contracts,

trial
it

decide

ambiguous before

evidence

the

to

is

whether

the

allowing

contracts

their dealings.

court made no rulings with regard
to

determine

were

the introduction of

from the parties regarding

impossible

The

what

to the

evidence

was

properly considered by the trial court in deciding the merits of
the case.

The inadequacy of the findings makes it impossible to

determine what rulings the trial court made with regard to the
contract and whether those rulings are supportable.
Without making any determination of the integration of the
contracts or deciding any issue of ambiguity, the trial court
allowed extrinsic evidence regarding all of the dealings between
the parties.

The extrinsic evidence was relied upon by the court

in denying the plaintiffs' request for relief.

The contracts

executed by the parties in this case are in fact integrated and
unambiguous.

Accordingly

the court's

allowance of

extrinsic

evidence to modify the terms thereof is improper and warrants
reversal of the trial court's decision.
The admissible evidence does not support the findings made
15

by

the

clearly

court

in this matter.

erroneous

in that

As drafted,

to

designate

the

findings

there is not sufficient

evidence to sustain the findings.
failed

the

are

admissible

Inasmuch as the trial court

extrinsic

evidence

which

it

was

considering, it is impossible for this Court to reconstruct the
basis of the trial court's decision.

Accordingly, the plaintiffs

are entitled to a reversal of the judgment granted by the trial
judge.
ARGUMENT
POINT I: THE TRIAL COURT FAILED TO MAKE ADEQUATE FINDINGS
OF FACT WITH REGARD TO THE ISSUES IN THIS CASE.
A.

The

Trial

Court

is Required

to Make

Complete

and

Definitive Findings of Fact to Support its Decision.
Rule 52(a) of the Utah Rules of Civil Procedure, states in
pertinent part as follows:
In all actions tried upon the facts without a jury
. . . the court shall find the facts specially and
state separately its conclusions of law thereon, and
judgment shall be entered pursuant to Rule 58A . . .
Findings

of

Fact,

whether

based

upon

oral

or

documentary evidence, shall not be set aside unless
clearly erroneous, and due regard shall be given to
the opportunity of the trial court to judge the
credibility of the witnesses
In interpreting

the trial

. . . .

court's obligation

under Rule

52(a) of the Utah Rules of Civil Procedure, the Utah Court of
Appeals

has required

that

the
16

findings must be

sufficiently

detailed to allow the Appellate Court to review the trial court's
decision.
In

State v. James, 858 P.2d 1012, 1015 (Utah 1993).
determining

participated

in

the

whether

the

preparation

trial
of

court

the

adequately

findings,

Utah's

appellate courts look to the record and will affirm the findings
only if there is "no indication from the record . . . that the
trial judge failed to adequately to deliberate and consider the
merits of the case."

Automatic Control Products Corp. v. Tel-

Tech,

1258, 1260

Inc., 780 P.2d

(Utah 1989).

See also Alta

Indus. Ltd. v. Hurst, 846 P.2d 1282, 1286 (Utah 1993).
B.

The

Trial

Court,

in

Determining

a

Case

Based

on

Contract, Must Determine if the Contract is Integrated and
Unambiguous

Before

Allowing

the

Introduction

of

Parol

Evidence.
In this case, the central issue to be decided by the court
related to the written contracts executed by the parties.

The

court had an obligation to review those documents and make a
determination
ambiguous.

as to whether the contracts were integrated

or

Only after making that determination, could the trial

court properly determine whether extrinsic or parol evidence was
admissible as substantive evidence in the case.
As noted by the Court in Maack v. Resource Design & Const.,
239 Utah Adv. Rep. 23, 25 (1994):
The parol evidence rule as a principle of contract
interpretation has a very narrow application.

Simply

stated, the rule operates in the absence of fraud to
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exclude contemporaneous conversations, statements, or
representations offered for the purpose of varying or
adding to the terms of an integrated contract

. . . .

See also Union Bank v. Swenson, 707 P.2d 663, 665 (Utah 1985);
Eie v. St. Benedict's Hospital, 638 P.2d 1190, 1192 (Utah 1981);
Bullfrog Marina, Inc. v. Lentz, 28 Utah 2d 261, 266, 501 P.2d
266,

270 (1972); Corbin, The Parol Evidence Rule, 53 Yale L.J.

603,

609 (1944).

The requirement imposed upon the trial court

to decide whether a contract is ambiguous before allowing parol
evidence has been clearly stated by the Utah appellate court's
decisions.
Whether a contact is ambiguous is a question of law
. . . Moreover, the trial court must determine
"whether a contract is ambiguous . . . before it takes
any evidence in clarification."

It follows, therefore,

that if the contract is clear on its face, the trial
court need not —

and in fact should not —

evidence of a contrary meaning.

consider

(Emphasis added.)

Valley Bank v. Cottonwood Wood and Loan Indus., 798 P.2d 749, 753
(Utah 1990); Morris v. Mountain States Tel. & Tel. Co., 658 P.2d
1199, 1200 (Utah 1983).
The trial court's obligation in determining if a contract
is integrated is also clear.
The trial court must first determine if the contract
is integrated, i.e., an agreement "where the parties
thereto adopt a writing or writings as the final and
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complete expression of the agreement.

An integration

is the writing or writings so adopted."
Eie v. St. Benedict's Hospital, 638 P.2d 1190, 1194 (Utah 1981);
Webb v. R.O.A. General, Inc., 804 P.2d 547 (Utah App. 1991).
Unless the trial court determines that the contract is not
integrated or that it is ambiguous,
. . . The parol evidence rule excludes evidence of
terms in addition to those in the agreement,

thus

excluding "contemporaneous conversations, statements,
or representations offered for the purpose of varying
or adding to the terms of an integrated contract . . .
There is a rebuttable presumption that a written
contract which appears to complete and certain is
integrated . . . Courts are not obligated to rewrite
contracts entered into by the parties dealing at arms1
length, to relieve one party from a bargain later
regretted, simply on supposed equitable principles."
Webb v. R.O.A. General, Inc., 804 P.2d 547, 551 (Utah App. 1991);
Colonial Leasing Co., v. Larsen Bros. Const., 731 P.2d 483, 486
(Utah 1986); Hal Taylor Assocs., v. Unionamerican, Inc., 657 P.2d
743, 749 (Utah 1982).
C.
With

The Trial Court Failed to Make the Necessary Findings
Regard to the Contract Executed by the Parties Before

Allowing the Consideration of Parol Evidence.
As outlined in the Statement of Facts, the parties executed
two Agreements.

The first, designated as a Sales Agreement is
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dated

September

9,

1988

and contains the following

important

language:
#

• . 2.

and

The contractor has inspected the site . . .

has accepted the site in its present condition for

work he is to do under this contract.
3.

The

contractor

residence
furnish

and

all

construction

improvements

labor
and

agrees to construction

and

and

materials

to

of

said

provide

and

required

the completion thereof

for

such

strictly

in

accordance with the plans and specifications approved
and signed by the owner and contractor and made a part
of this Agreement, and in accordance with applicable
laws and ordinances affecting such construction.

The

work to be done by the contractor shall include, but
shall

not be

limited to, all excavating,

sheetrock,

tile and/or linoleum work, iron work, sheet metal work,
glass,

painting, plumbing, heating, electrical work,

cash allowances, etc. all complete as specified in the
plans and specifications.
4.

The owner, for and in consideration of the full,

complete and faithful performance of this Agreement by
the contractor and his payment of all bills incurred in
the construction, agrees to pay or cause to be paid to
the

contractor

the

sum

of

Thousand One Hundred Dollars

One

Hundred

Seventeen

($117,100.00). of which

amount ($117,100.00) Dollars, consisting of a loan with
20

American

Savings

and

Loan

deposited

by the owner,

Association,

shall

be placed

and

sash

with

said

lender for disbursement as the work progresses.
5.

No changes in the plans or specifications shall be

make by the contractor without the written order of the
owner and approval of the American Savings and Loan
Association.

The amount to be paid by the owner or

allowed by the contractor by virtue of such extras or
changes, as agreed by the owner and contractor shall
be stated in such order, and payment shall be make to
the contractor at the time said extra work or change is
authorized.
Plaintiffs Exhibit No. 5, Addendum No. 1.
The

second

Agreement,

designated

as the

Building

Loan

Agreement and Assignment of Account, dated September 21, 1988,
required the completion of the home within six months from the
date of the Agreement, and required appropriate draw requests.
Plaintiffs Exhibit No. 9, Addendum No. 2.
In the Court's Memorandum Decision dated June 2, 1993, the
court

did

not

make

explicit

rulings

with

regard

to

the

integration of the contracts or provide any explanation for the
allowance of extrinsic evidence to vary the terms of the written
agreements.

The only references to the contracts, contained in

the Memorandum Decision are as follows:
. . . 4.

There were many changes made in accordance

with the contract in writing, many others appeared to
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be verbal in nature but agreed to by both parties as to
what those changes are, the evidence is contradictory
•

• •

As to plaintiffs' allegation of failing to construct
the residence in accordance with the plans and
specifications, there is no question but what he did
not, but the plans and specifications were changed many
times both in writing and verbally and orally by the
plaintiffs and many times through the plaintiffs son
Clay

who

was

the

construction company

foreman

for

the

defendants

. . . .

R. 355-360, Addendum No. 5, Findings of Fact Nos. 11 and 15, R.
428-443, Addendum No. 6.
Any kind of review of the trial court's Memorandum Decision
and the Findings of Fact, Conclusions of Law and Judgment entered
in this case reveals the court's use of extrinsic evidence in the
case.

In paragraphs three and four of the Findings, the court

notes the significant disagreement between the parties as to the
specific facts, but fails to explain the court's repudiation of
the clear and unambiguous contracts signed by the parties
440, Addendum No. 6 ) .

(R.

In paragraph six of the Findings, the

court referred to the fact that alleged oral changes were made
but again fails to explain the court's disregard of the explicit
language in the Agreement requiring all changes to be made in
writing and signed by the plaintiffs (R. 439, Addendum No. 6 ) .
The

court,

in

its Memorandum
22

Decision,

gives

the

best

example of the devastating effect of the court's failure to rule
on the contract issues.

The plaintiffs contended that the only

valid changes to the contract were those that were memorialized
in change orders, signed by the parties as clearly required by
the terms of the written contract.

The defendants attempted

throughout the trial to confuse the issues with reference to all
the conversations between the parties from the commencement of
the construction to the end.

The trial court, without finding

the contract to be ambiguous or non-integrated, allowed that
testimony to rebut the plaintiffs' claims under the Agreement.
In doing so, the court not only disregarded the written agreement
of the parties, but allowed testimony of vague conversations that
did not result in any kind of an agreement, to rebut the
plaintiffs' case.
4.

There were many changes made in accordance with

the contract in writing, many others appeared to be
verbal in nature but agreed to by both parties as to
what those changes are, the evidence is contradictory
. . . .

R. 359, Addendum No. 6.
Based upon the clear failure of the trial court to decide
the central question of integration and ambiguity with regard to
the written agreements, the plaintiffs are entitled to reversal.
As outlined above, the contracts are presumed to be integrated
and

a valid

representation

of the parties' intent.

The

consideration of parol evidence that inundates the court's
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findings is insupportable and improper.

As noted by the Court in

Union Bank v. Swenson, 707 P.2d 663, 665 (Utah 1985);
Absent fraud or other invalidating causes, the
integrity of a written contract is maintained
by not admitting parol evidence to vary or contradict
the terms of the writing once it is determined to be
an integration.

It is also maintained by applying a

rebuttable presumption that a writing which on its
face appears to be an integrated agreement is what it
appears to be.

(Emphasis added).

POINT II: THE TRIAL COURT IMPROPERLY ALLOWED THE INTRODUCTION
OF EXTRINSIC EVIDENCE TO MODIFY THE TERMS OF THE WRITTEN
AGREEMENTS BETWEEN THE PARTIES.
A.

The Contracts Executed by the Parties are Integrated and

Unambiguous.
The Court in Ron Case Roofing

& Asphalt Paving, Inc. v.

Blomquist, 773 P.2d 1382, 1385 (Utah 1989),

noted that in order

to interpret a contract the court "must look to the four corners
of the document to determine the intent of the parties."
also Wade v. Stangl, 232 Utah Adv. Rep. 19 (1994).

See

In reviewing

the contract, the court must first determine if the contract is
integrated, i.e., an agreement "where the parties thereto adopt
the writing or writings as the final and complete expression of
the agreement.

The is a rebuttable presumption that a written

contract which appears to be complete and certain is integrated.
Eie v. St. Benedict's Hospital, supra; Bullfrog Marina, Inc. v.
Lentz, supra; Kimball v. Campbell, 699 P.2d 714, 716 (Utah 1985).
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There can be no serious question that the Sales Agreement,
dated September 9, 1988 is a fully integrated

contract.

The

Sales Agreement, prepared by the defendants (T. 586, Lines 2 to
6) purports to cover all the issues involved
between the parties.

in the dealings

The agreement identifies the parties, the

subject matter, the consideration and the duties of each of the
parties.

Most important to the issues in this case, the contract

requires the defendants to complete to project in its entirety,
including everything from excavating to tile work.

The contract

could not be more specific in stating that:
5.

No changes in the plans or specifications shall be

made by the contractor without the written order of
the owner and approval of the American Savings and Loan
Association.
Plaintiffs Exhibit No. 5, Addendum No. 1.
Plaintiffs'

Exhibit

No. 9,

the Building

requires the completion of the home within six

Loan

Agreement

months and that

requirement is clear and unambiguous.
The

only

other

relevant

inspection reports, Exhibits

written

documents

include

6 and 7, Addendum No. 7.

the

Those

documents contain a builders comment:
Owners will help as much as possible on items where
possible with credit given to them on cost.

Owners

shall have the right to chose sub-contractors that stay
within costs.
When the signed agreements executed by the parties are read
25

together, there is no question that the contracts are integrated
and intended to represent the parties agreement with regard to
the construction of the plaintiffs' home.
that

neither

party

ever

contended

It should be noted

that

the

agreements

were

ambiguous•
The
evidence

court's

Memorandum

of

verbal

the

Decision

itself

modifications

of

finds

the

that

the

contracts

was

contradictory (Memorandum Decision, paragraph 4, page 2, R. 359).
In fact, the court's Memorandum Decision consistently refers to
disagreement

and

contradiction

of

the

evidence

as

to

the

subsequent dealings between the parties (R. 355-360).
The cases are uniform that parol evidence can not be used to
vary the terms of a written contract.
Enterprises,

688 P.2d

682

Shalimar Ass'n v. D.O.C.

(Ariz. App. 1984);

Keller v. A.O.

Smith, 819 P.2d 69 (Colo. 1991); Valley Bank v. Christensen, 808
P.2d 414 (Id. 1991).
As

noted

integrity

of

by

the

Court

a written

in Union

contract

can

Bank
only

v.
be

Swenson,

the

maintained

by

enforcing the rule of not admitting parol evidence to vary or
contradict the terms of the writing.
B.

Improper Extrinsic Evidence was Received by the Trial

Court.
In

this

case,

a complete

recital

of

all

of

the

parol

evidence allowed by the court that altered, varied and amended
the written agreements of the parties would take a recital of the
bulk

of

the

transcript

of

the
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trial.

Some

of

the

central

improper extrinsic evidence is as follows:
A.

The defendants were allowed to testify that the

plaintiffs retained absolute control over certain areas
of the contract.

The plaintiffs contended that while

they aided in the selection of a sub-contractor, as
allowed by the agreement, the defendants were obligated
to supervise and control the construction (T. 496,
Lines 12 to 498, Line 24).
B.

The defendants were allowed to testify regarding

changes in the plans and specifications that were not
memorialized by written approvals of the plaintiffs and
the bank (T. 503, Line 11 to 504, Line 3 ) .
C.

Even though the defendants accepted the site for

the construction of the home in its present condition
for work under the contract (Plaintiffs' Exhibit 5,
paragraph 2), the defendants were allowed to testify
regarding the plaintiffs alleged responsibility for
ditch and canal problems (T. 507, Line 10 to 509 Line
12).
D.

Although there were only four signed change orders

as allowed by the contract, the defendant was allowed
to testify regarding over 56 changes to the contract
that were not memorialized by change orders signed
by the plaintiffs or the bank (Defendants Exhibits
35 and 36, Addendum No. 8; T. 527, Line 7 to 544
Line 12).

The defendant conceded that many of these
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verbal changes were changes from the plans and
specifications (T. 539, Lines 1 and 2 ) .
E.

Oral modifications to the plans to accommodate

the immediate expenditure of the spiral staircase
(T. 545, Line 5 to 547, Line 5 ) .
F.

Major changes to the pitch of the roof and the

size of the windows that were not memorialized by any
writing (T. 550, Line 24 to 553, Line 3 ) .
G.

The defendants were allowed to testify that the

extension of the construction loan was intended to be
an extension of the time the defendants had to complete
the home, even though the Extension Agreement had
nothing to do with the elongation of the completion
date (Plaintiffs Exhibit No. 21, Addendum No. 3; T. 560
Line 19 to 562, Line 12).
The

alleged

oral modifications of the Agreement

and the

confusion and disagreement resulting therefrom were the primary
reason relied upon by the trial court in finding

against the

plaintiffs (Findings of Fact No. 3, 4, 5, 6, 7, 8, 9, 11 and 12;
R. 428-440).
Without the admission of the parol evidence that modified
the terms of the plans and specifications of the contract, there
would be no evidentiary support for the findings outlined above.
It

is

clear

that

the

admission

of

parol

evidence

was

preceded by any finding of ambiguity or non-integration.
court

allowed

the evidence

not
The

to vary the terms of the written
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agreement and to rebut the contractual claims of the plaintiffs.
The decision of the court is not based upon admissible evidence
and

accordingly,

the decision

of the

trial

court

should

be

reversed.
POINT III: THE FINDINGS OF FACT, CONCLUSIONS OF LAW
AND JUDGMENT ARE NOT SUPPORTED BY SUFFICIENT ADMISSIBLE
EVIDENCE AND ARE THEREFORE CLEARLY ERRONEOUS.
A.

The Legal Tests for Challenging the Sufficiency of the

Trial Court's Findings.
The appellate court has an obligation to affirm the trial
court's findings only if they are based on sufficient evidence,
viewing the evidence in the light most favorable to the trial
court's construction.

West Valley City v. Majestic Inv. Co., 818

P.2d 1311, 1313 (Utah App. 1991); Wade v. Stangl, 232 Utah Adv.
Rep. 19, 20 (1994).

In order to successfully challenge the trial

court's findings of fact,
An appellant must martial the evidence in support of
the findings and then demonstrate that despite this
evidence, the trial court's findings are so lacking in
support as to be 'against the clear weight of the
evidence,' thus making them 'clearly erroneous,'
In re Estate of Bartell, 776 P.2d 885, 886 (Utah 1989) (quoting
State v. Walker, 743 P.2d 191, 193 (Utah 1987)); Wade v. Stangl,
supra.
As discussed
challenge

imposed

almost impossible.

in the previous points of

this brief, the

in evaluating

in this case is

the evidence

There is no question that the trial court did
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not make any findings that the agreements executed by the parties
were non-integrated or ambiguous.

Because the agreements carry a

presumption that they are integrated and inasmuch as neither
party contends that there is any ambiguity, extrinsic evidence
was inadmissable to alter, vary or modify the terms of the
writings signed by the parties.

It is the appellants contention

that the findings made by the court rely almost entirely on parol
evidence which, is inadmissable, making

the same

clearly

erroneous.
B.

in the Courtfs

The Findings Contained

Memorandum

Decision are not Supported by Admissible Evidence and are
Clearly Erroneous.
In the numbered paragraphs 1 through 4 of the trial court's
memorandum decision (R. 359-360), the court recites that the
trial

was

complicated

by

the

fact that

there was

"much

disagreement between the parties as to the facts and many
contradiction [sic] as evidence . . . . "

Of course, as noted in

numbered paragraphs 3 and 4, the largest areas of disagreement
related

to

the

verbal

changes

made

to

the

plans

and

specifications and the allocation of duties with regard to the
building of the home.

The Sales Agreement (Exhibit 5, Addendum

No. 1) is clear that "no changes in the plans or specifications
shall be made by the contractor without the written order of the
owner and approval of the American Savings and Loan Association."
All of the testimony regarding the conflict between the parties
as to what changes were agreed upon was inadmissible and an
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improper use of extrinsic evidence to modify the terms of a clear
and unambiguous agreement.
almost

no

conflict

encompassed
recited

as

The record in this case establishes
to

responsibility

for

in the four written change orders.

the

changes

The

conflict

by the court related to improper oral modifications,

strictly forbidden by the terms of the Agreement prepared by the
defendants.
various

The second large area of conflict related to the

duties

of

extrinsic evidence.

the

parties

also relies on

impermissible

The Sales Agreement (Plaintiffs' Exhibit 5,

Addendum No. 1) recites that the defendants are responsible for
all phases of the construction from excavation to finish work.
The inspection reports (Exhibits 6 and 7, Addendum No. 7) allow
the

owner

the

right

supervise,

control

recited

the

by

to

chose

or monitor

court

is made

sub-contractors
their budgets.
an issue

only

but
The

by

not

to

conflict

the

court's

consideration of inadmissible parol evidence.
The trial court in numbered paragraph 2 recites that the
case was complicated "by the fact that the plaintiffs' son, Clay,
was also the foreman for the defendants construction company.
Also,

another

son

of

the

plaintiffs

was

defendants construction company"

(R. 359).

plaintiffs'

for

continually
question

sons

were

working

the

into the court's findings.

that

the

children

of

working

did not claim

the

The fact that the
defendant

is

woven

However, there is no

the plaintiffs were

authorized agents and employees of the defendants.
defendants

for

properly

Further,

the

that any action taken by Clay, the
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plaintiffs 1

son

employment.

The defendants made no claim for contribution or

was

outside

the

course

and

scope

of

indemnification against the children of the plaintiffs.

his

Again,

the reference to Clay is another way the court used to allow
inadmissible
Agreement.

parol evidence to modify the terms of the

Sales

The simple fact is that both parties, acting

themselves

or

through

agents

and

for

employees, are required

adhere to the terms of the written agreement.

to

If the defendants

claim that their employees acted improperly, their remedy was to
make that specific claim in their pleadings.
The

substantive

decision by the court on the

plaintiffs

claim that the defendants failed to construct the residence in
accordance with the plans and specifications is as follows:
As to plaintiffs allegations of failing to construct
the residence in accordance with the plans and
specifications, there is no question but what he did
not, but the plans and specifications were changes many
times both in writing and verbally and orally by the
plaintiff and many times through the plaintiffs' son
Clay who was foreman for the defendants' construction
company.

(Emphasis added.)

R. 358.
The trial court explicitly

found that the defendants, in

fact, did breach the written agreement by failing to build the
home in accordance with the plans and specifications.
denied

the plaintiffs relief

The court

for that breach by relying
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upon

inadmissable and improper extrinsic evidence relating to unsigned
or verbal change orders that are strictly forbidden under the
terms of the defendants' Sales Agreement.

The court's blatant

reference to inadmissible parol evidence to justify a decision of
non-suit flies in the face of the Utah Supreme Court's statement
in Union Bank v. Swenson, 707 P.2d 663, 665 (Utah 1985):
Absent fraud or other invalidating causes, the
integrity of a written contract is maintained by not
admitting parol evidence to vary or contradict the
terms of the writing . . . it is also maintained
by applying a rebuttable presumption that a writing
which on its face appears to be an integrated
agreement is what it appears to be.
The plaintiffs contended that the defendants failed to
complete the construction within six months, as required by the
written agreement.

In resolving that issue, the court ruled:

As to the failure to complete the construction within
six months as specified

in paragraph one of the

contract, this six months was extended in writing by
the parties when they needed extensions on the loan.
In addition, there were several interruptions caused
in the construction not the fault of the defendants,
namely a ditch breaking behind the house causing a
delay of fourteen to eighteen days, bad weather
conditions, and the fact that the sub-contractors were
solely under the control of the plaintiffs, causing
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several delays not the fault of the defendant but
largely by people who were under the control and
orders of the plaintiffs.

In addition, all the change

requests by the plaintiffs whether in writing or no,
caused several delays in the construction and further
the defendant was not allowed to complete the contract
and was in fact caused to leave the work before the
time had elapsed to complete the contract.
R. 357, Addendum No. 7.
In finding that the defendants did not breach the contract
to build the home within six months, the court again relied upon
inadmissible

evidence.

The Building

Loan Agreement

and

Assignment of Account provided explicitly that the defendants
were, within six months of September 21, 1988, to complete the
construction of the improvements in accordance with the plans and
specifications (Plaintiffs1 Exhibit No. 9, Addendum No. 2 ) . The
Extension Agreement obtained by the plaintiffs (Plaintiffs'
Exhibit No. 21, Addendum No. 3) extended only the date for the
payment of the construction loan.

The Extension Agreement did

not deal with, resolve or effect the contractual obligation of
the defendants to complete the construction within six months.
The court used the fact that the ditch broke as a justifiable
reason for delay although the Sales Agreement

(Plaintiffs'

Exhibit No. 5, Addendum No. 1) recites that the contractor has
inspected the site and accepted the same in its present condition
for the work he agreed to undertake.
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Lastly, the court cited the

delays

caused

plaintiffs

and

justifications

by
by

people

who were

changes, not

again

improperly

under the

control

in writing.
allow

the

of

Both of

use

of

the

those

extrinsic

evidence to modify and vary the terms of the Written Agreement.
C.

The Findings of Fact, Conclusions of Law and Judgment

are not Supported by Admissible Evidence and are Clearly
Erroneous.
Because the Findings of Fact and Conclusions of Law recite
much of the language and rationale contained in the Memorandum
Decision, appellants will only recite those findings which are
significantly

different

than

contained

in

the

Memorandum

Decision.
Paragraphs 1 through 5 of the Findings of Fact recite the
trial court's reliance on disagreement as to the delegation of
responsibility and non-written change orders, which as outlined
previously

entails

the

use

of

improper

extrinsic

evidence.

Paragraph 6 of the Findings highlights the problem:
Clay would often times confer with plaintiffs, either
together or apart and with or without Mr. Golightly
and discuss and determine how the house was to be built
and what desired changes should be incorporated into
the

home.

These

changes

would

be

made

and

incorporated as result of these conversations and at
times

occurred

without

defendants

knowledge until after the fact.

participation

or

The son, in essence,

acted as an agent not only for the defendants but for
35

the plaintiffs as their son in making changes that
reflected the plaintiffs desired changes on the home.
R. 439, Addendum No. 6.
The Sales Agreement

signed by the parties

required all change orders to be in writing.
provision

was

meant

to

protect

both

explicitly

Obviously, that

parties

from

the

discrepancies and conflict accompanying changes based upon vague
conversations.

The preparation and signing of a written change

order requires the parties to detail the change, itemize the cost
and assess the responsibility for payment.

The discrepancies

that are replete in the record are based upon the failure of the
parties to reach agreement as to the three areas encompassed in a
written change order.

As it relates to finding number six, it is

irrelevant

that

defendants.

The issue is whether or not a written change order

was

completed.

Clay

acted

as agent

for plaintiffs

If it was not, the change order

and

is not

enforceable under the terms of the written agreement.

The

contract signed by the parties was intended to govern alleged
changes in the plans and specifications throughout the job and
Finding number six improperly uses extrinsic evidence to modify
the clear intent of the signed agreement.
Paragraph seven of the Findings acknowledges that most of
the changes relied upon by the defendants were not reflected on
the plans.

The conclusion that the defendants are entitled to

compensation for those changes is a total abrogation of the
contract (R. 439, Addendum No. 6).
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Paragraphs

eight

and

nine

of

the

Findings

again

use

extrinsic evidence to conclude that the plaintiffs were in charge
of sub-contractors and their budgets and work schedules.
conclusion in light of the clear allocation of

That

responsibility

under the written agreements is unjustified and constitutes an
impermissible oral modification of a written agreement.
CONCLUSION
The trial court committed fundamental error with regard to
its

preliminary

evidentiary

resolution of this case.

rulings

that

marred

the

proper

The parties signed a Sales Agreement

prepared by the defendants which purported to control all of the
issues related to the construction of the plaintiffs home.

Of

central importance are the provisions contained in that agreement
by

which

the

defendants

accepted

the

site,

accepted

responsibility for all aspects of the construction and mandated
that any changes in the plans and specifications had to be in
writing

signed

institution.
within

the

parties

and

the

relevant

financial

The second Building Agreement required completion

six

plaintiffs

by

months.

agreements

Because

of

the

a sub-contractor

gave

the

It is

unambiguous.

select

only

perform his work for the cost allocated by the defendants.
those

to

reports

could

that

right

inspection

that

clear

the

The

were

in

fact

trial

court's

integrated
failure

to

and
rule

otherwise, the bulk of the evidence allowed at trial related to
extrinsic evidence that attempted to vary, modify and amend the
clear and unambiguous provisions of the written contracts.
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The

trial

integration

court's

failure

and ambiguity

to

decide

the

issues

entitles the plaintiffs

presumption of integration and non-ambiguity•

of

to the

Further, the

plaintiffs are entitled to a finding that the extrinsic evidence
was inadmissable and could not be used to support the courtf s
findings in this case.
deciding

against

Because the rationale of the court in

the plaintiffs relies almost entirely on

inadmissable evidence, the decision of the court must be set
aside and the plaintiffs granted a new trial.
DATED this

^

day of August, 1994.

LUJA
Michael J. Petier>.
Attorney for Appellants

MAILING CERTIFICATE
I certify that

d^

copies of the Appellant's Brief were

mailed, postage prepaid to Mr. Jeffrey R. Hill, Attorney at Law,
3319 North University Avenue, Suite 200, Provo, Utah 84604 on the
<=^(

day of August, 1994.

38

Addenda

Exhibit 1

EXHIBIT
^K

I

SALES AGREEMENT

THIS AGREEMENT made at • Provo
of Spprpmhgr

, Utah, this ninth

day

t 19 88 > betweerRichard'land Beverly Lowe

hereinafter called "OWNER" and Kyle Golightly Construction and Design, IhQgeinafter called "CONTRACTOR"
WITNESSETH:
1. The^ OWNER agrees to furnish a site known as

350 W. 16 41 S», (Kern, Ut.

on which the residence and improvements herein mentioned shall be erected, and at his
own expense to have the site surveyed if so .required.
2. The CONTRACTOR has inspected the site and is familiar with the ordinances
and restrictions affecting the same and its use, and has accepted the site in its
present condition for work he is to do under this contract.
3. The CONTRACTOR agrees to construction of said residence and improvements
and to provide and furnish all labor and materials required for such construction and
the completion thereof strictly in accordance with the plans and specifications
approved and signed by the OWNER and CONTRACTOR and made a part of this Agreement, and
in accordance with applicable laws and ordinances affecting such construction. The
work to be done by the Contractor shall include, but shall not be limited to, all
excavating, rough grading, concrete work, masonry, lumber, carpentry, interior trim,
labor, sheetrock, tile and/or-linoleum work, iron work, sheet metal work, glass,
painting, plumbing, heating, electrical work, cash allowances, etc. all complete as
specified in the planB and specifications.
4. The OWNER, for and in consideration of the full, complete and faithful
performance of this Agreement by the CONTRACTOR and his payment of all bills incurred
in the construction, agrees to pay or cause to be paid to the CONTRACTOR the sum of
3ne Hundred Seventeen Thousand One Hundred Dollars ($117,100.00), of which
amount
Dollars ($117 ,000.00), consisting
of a loan with AMERICAN SAVINGS AND LOAN ASSOCIATION, and cash deposited by the OWNER,
shall be placed with said lender for disbursement as the work progresses.
5. No changes in the plans or specifications shall be made by the CONTRACTOR
without the written order of the OWNER and approval of the AMERICAN SAVINGS 'AND LOAN
ASSOCIATION. The amount to be paid by the OWNER or allowed by the CONTRACTOR by virtue
of such extras or changes, as agreed by the OWNER and CONTRACTOR shall be stated in
such order, and payment shall be made to the CONTRACTOR at the time said extra work or
change is authorized.
6. It is hereby agreed the construction loan costs, including the construction
loan service charge, infcerest during construction, certificate plat of survey, appraisal
fee, title and recording'fees, and miscellaneous expense will be paid by the Owner
7. The OWNER shall, during the progress of the work maintain insurance on
the same against loss or damage by fire, the policies to cover all work incorporated
in the building, and all materials for the same in or about the premises, and to be
made payable to the parties hereto as their interest may appear.
8. The defaulting party agrees to pay all costs, including attorneys' fees
incurred in the endorsement of this Agreement.
9. It is understood that this contract will be exhibited to AMERICAN SAVINCS
AND LOAN ASSOCIATION for the purpose of inducing AMERICAN SAVINGS AND LOAN ASSOCIATION
to finance the acquisition of the site and/or the construction of the residence and
improvements thereof, and it is understood that if the contract is not performed,
financial damage may result to said lender, and it is agreed by the undersigned, that
if, because of a breach of this contract, AMERICAN SAVINGS AND LOAN ASSOCIATION does
suffer damage, the party guilty of the breach shall pay the amount of such damage to
AMERICAN SAVINGS AND LOAN ASSOCIATION on its demand.

Owner

Exhibit 2

ounaing Loan Agreement and Assignment of Account
This Agreement

is executed for the purpose

obtaining

D E S E R E T B/
called the Bank, a n d as a p a r t of the loan transaction,

hereinafter

note of the undersigned for *
the

of

Bonk,

and

94,500.00

AnttyA

is to be secured, a m o n g other

Utah

- , State of_

things,

a

building

which

loan

loan

is

to

from

be

the

evidenced

by

September 21
19_JiL
in favor
by a First M o r t g a g e on real property in the County or

Utah

described as:

Lot 4, Plat "I", WILDWOOD HOLLCW ESTATES SUBDIVISION, Orem, Utah County Utah,
according to the official plat thereof on file in the office of the Recorder,
Utah Coutny, Utah.

Upon recordation of the m o r t g a g e , t h e net proceeds of the loan shall be
non-interest

bearing

account

with

Bank

in a special

"Undisbursed Loans , R i c h a r d E . & B e v e r l y A . D o w e
(Nome of Mortgagor)
hereinafter sometimes referred to as " A c c o u n t . " Each of the undersigned hereby assigns to the Bank, as security
for the obligations secured by the M o r t g a g e , o i l r i g h t , t i t l e and interest of the undersigned in the Account and
all moneys to be placed therein in t h e - f u t u r e either by any of the undersigned or by the Bank. Each of the
undersigned acknowledges that he has no right to the moneys in the A c c o u n t , o t h e r t h a n to hove the same
used by the Bank in accordance w i t h this A g r e e m e n t , which the Bank agrees to do, upon its acceptance of this
Agreement.
The undersigned, j o i n t l y and

the

$3°eSi# Mfgfcfy"

entitled

severally, f u r t h e r agree as follows:

To commence a c t u a l construction w o r k of the improvements to be constructed on the property within
t h i r t y calendar days f r o m the d a t e o f this A g r e e m e n t , a n d to complete the some, including o i l necessary
u t i l i t y connections, p r o m t p l y a n d in any event w i t h i n six (6) calendar months from the date of this
A g r w m e r n — a n d tn accordance With" plans and~specificotions"~sub"miTfea' By fh"e undersigned to and
approved by the Bank, a n d in accordance w i t h the requirements of a l l State a n d local authorities, laws
and regulations, o n d of the Federal Housing A d m i n i s t r a t i o n , Veterans A d m i n i s t r a t i o n , or other public
a u t h o r i t y h a v i n g a n interest i n the f i n a n c i n g or construction of soid improvements.
2.

To furnish the Bank, before a n y funds ore disbursed f r o m the A c c o u n t , (a) a policy of title
insurance satisfactory to it, insuring that the mortgage is a first lien on the property, or, at
bonk's election (b) on A b s t r a c t of T i t l e satisfactory to the Bonk showing the undersigned
to be the
holder ond owner of a fee simple t i t l e to said property, free and clear of a l l liens and encumbrances
save and except the first lien of the Bank's mortgage. Should any work of any character be
commenced o n , or any materials delivered upon or to, the real property or in connection w i t h said
improvements prior to the t i m e the Bonk approves the title and records the mortgoge, the Bank, at its
sole o p t i o n , moy apply so m u c h of tHe funds in the Account as may be required to sotisfy in f u l l oil
indebtedness secured by the m o r t g a g e a n d to pay a l l expenses incurred i n connection w i t h the transaction
and be relieved f r o m a l l obligations to proceed w i t h the loan.

3.

To pay interest, p r i n c i p a l a n d a l l other payments in accordance w i t h the terms of the note and
mortgage, p r o v i d e d , however, t h a t u n t i l the A c c o u n t sholl have been f u l l y disbursed, interest shall
be charged only on sums disbursed f r o m the Account, f r o m the dates of the respective disbursements. Such interest shall be p a i d by the undersigned on or before 3 0 days prior to the due date
of the first p a y m e n t of p r i n c i p a l c a l l e d for in the note. If such payments are not paid w h e n due, the
Bank is o u t h o r i z e d , at its election, t o pay the Same to itself f r o m the Account to the extent the
Account w i l l s u f f i c e .
T o deposit i n the A c c o u n t u p o n d e m a n d of the Bank, such f u r t h e r sums estimoted by it as being
necessary to cover a l l items p r o v i d e d or c o n t e m p l a t e d to be p a i d or expended under this Agreement.

^

4.

T h o t no materials, e q u i p m e n t , f i x t u r e s or any other part of the improvements shall be purchosed or
installed under conditional soles agreements or other arrangements wherein the"" right is reserved or
accrues to anyone to remove or repossess any such items or to consider t h e m os personal property.

5.

Subject to the provisions of this A g r e e m e n t , the Account shall be disbursed by the Bank f r o m time
to time, but not more f r e q u e n t l y t h a n once each 3 0 days a n d for omounts not less than $ 5 0 0 . 0 0 , as
the construction of the improvements progresses, in amounts respectively equal to the volue of the labor
and materials a c t u a l l y incorporated in the improvements sFnceThe dote construction commenced or since
the date of the i m m e d i a t e l y preceding disbursement from the A c c o u n t , as the case may be. Such disbursements moy be made to any of the undersigned, or, at the option of the B a n k , moy be mode to contractors, materialmen
and laborers, or any of t h e m , for work done or labor furnished in connection w i t h
such improvements.
Before requesting any p a y m e n t , the undersigned agree to furnish the Bank, if requested, lien waivers
or lien subordination receipts in f o r m a n d substance satisfactory to the Bank, covering w o r k done or
materials furnished for the improvements showing the expenditure of an a m o u n t equal to the amount
proposed to be disbursed f r o m the A c c o u n t . The undersigned agree that a l l funds disbursed to any of
the undersigned w i l l be i m m e d i a t e l y used to poy bills ond charges for labor or material o n d that u n t i l
all such bills a n d charges are paid in f u l l o n d the improvements completed to the satisfaction of the Bank,
not to use the moneys for any other purpose, a n d to keep records satisfactory to a n d open to the i n spection of the Bank, showing t h a t funds advanced by the Bank are used exclusively in said construction
as herein specified. A n y w r i t t e n order, receipt or other document signed by any of the undersigned sholl
be b i n d i n g u p o n a l l of the undersigned and the Bank shall be fully protected in acting thereupon.
W i t h o u t the prior w r i t t e n consent of the Bonk, the undersigned will not a l t e r in any way the construction of the improvements as shown on the plans a n d specifications herein referred to. The undersigned
hereby agree to i m m e d i a t e l y deposit in said A c c o u n t , a sum or sums of money requisite to cover the cost
of any alterations, additions or extras opproved by the Bank.
Representatives of the Bonk sholl hove the right
construction, and if the work is not i n conformance

to enter
w i t h the

upon
the property
or ail times during
plans, specifications and other pertinent

_, _ _ _ „ .-„
..-, „ J..U.. nwvC n,v nyiii
I O srop me worn ana order its
replacement
regulation of whether such unsatisfactory work hos theretofore been incorporated in the improvements,
and to withhold all payments horn the Account until the work is satisfactory. If the work is not made
satisfactory within fifteen (15) colcndor days from the dote the Bank notifies any of the undersigned of
the unsatisfactory
work, such failure to do so shall constitute a default by the undersigned under the
terms of the Agreement.
9.

In the event any liens or claims of lien ore osserted or filed against the property, the Bank, without notice, may pay any or all of such liens or claims, or purchase assignments thereof, or may
contest the validity of ony of them, paying all costs and expenses of contesting the some, including
reasonable attorney's fees, a l l payments to ba mode out of the Account, ond should such payments
exceed the balance of the account then such additional amount may be expended by the dank at
its option.

10.

Should ony of the undersigned default In the performance of ony agreement hereunder; or should
work cease on the improvements, specifically including stoppage by the Bonk under the terms of
this Agreement, or for ony reason whatsoever, for fifteen ( 1 5 ) calendar days; or if the improvements
shall be domaged or destroyed by fire or other casualty; or in the case of death of any of the undersigned; or if a petition in bankruptcy or under any debtors' relief law shall be filed by or against
any of the undersigned; or if ony of the undersigned shall convey any title or interest in -ony of the
premises covered by the mortgage; or should any lien be asserted, filed, or recorded against the property;
or in the event the funds in the Account ore insufficient to complete the construction of said improvements ond pay all chorges and bills for labor and materials used and to be used in connection therewith;
or should ony condition or circumstance arise or exist at any time by reason of governmental order,
decree or regulation,
or circumstance not controlled by the parties hereto, which would prevent or
preclude the construction and completion of the improvements in compliance with the plans and specifications therefor in an orderly and expeditious manner; or if on F.H.A. Loan Commitment or a Certificate
of Commitment by the Veterans Administration of the United States of America issued on or pertaining
to the property, should terminate, at ony time, then in ony of such events, at its option, the Bonk
may, without notice:
(a) declare all indebtedness secured by the mortgage immediately due and payable and withdraw
oil sums in the Account and credit the some in such manner as it elects upon the indebtedness
due the Bonk, ond thereupon the Bonk sholl be released from oil obligations to the undersigned under
this Agreement, or
(b) take possession of the premises ond let contracts for or proceed with the finishing of the i m provements ond pay the cost thereof out of the funds in the Account; should such cost amount
to more than the balonce of the Account, then such additional costs moy be expended at its
option by the 8 a n k and they shall be secured by the mortgage os hereinafter
specified.
The rights and remedies of the Bank are cumulative and the exercise of ony of such rights shall not
operate to waive or cure any default existing under the mortgage or note, nor to invalidate ony
notice of Default or any act done pursuont to such notice ond sholl not prejudice ony rights of the
Bank under the mortgage.

11.

The undersigned do hereby irrevocably oppoint ond authorize the Bonk, as agent, to execute ond
file or record ony Notice or other document which the Bonk deems necessary or advisable to protect
the interest of the Bonk under this Agreement or the security of the mortgage.

12.

T h e waiver by the Bonk or any breach or breoches hereof sholl not be deemed
waiver of ony subsequent breach or breaches of the undersigned hereunder.

13.

The Bank shall have the right to commence, oppeor in, or to defend any action or proceeding
purporting to affect the rights or duties of the parties hereunder or the payment of any funds in
the Account ond in connection therewith pay necessary expenses, employ counsel and pay his reasonable fee. A l l sums paid or expended by the Sank under the terms of this Agreement in excess of the
funds in the Account shall be considered and be an additional loan to the undersigned and the repayment thereof, together with interest thereon at the highest permissible legol rate sholl be secured
by the mortgage and shall be due and payable without notice, within thirty days from the dote of
payment of the same by the Bank and the undersigned jointly and severally agree to pay the same.

14.

This Agreement is made for the sole protection of the undersigned and the Bonk, its successors ond
assigns, and no other person or persons sholl hove ony right of action hereon. Time is of the essence
of this Agreement.

Executed at

Lehi

Utah

this. 2 1 ^ t

^

to be or constitute

a

doy of .

^

Beverly A. Lowe
Accepted Septerttoer'21

/ •

isLia.

fro 7~C*&^
Vice President

accept

In consideration of the sum of $ 1 . 0 0 and for the p^trrpose of inducing the State Bonk of Lehi
the foregoing Agreement, the undersigned hereby guarantee the performance of soid Agreement.

to
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KYLE C . GQLIGHTLY
CONSTRUCTION AND DESIGN, I N C .
P . G- I?QX 2 2 3
PRGVO% UTAH S4-602

icLs.jm.-

CHANGE CREh.R AGREEMEN1

:

'AYKENT SHALL BE HADE TO THE CONTRACTOR AT THE T I H E WORK GR CHANGE 13
AJTHGRIZED

ITEM

DESCRIPTION

AHDUN1

SECOND FLOOR CONCRETE
iODIFYING FLSgOR TO SUPPORT CONCRETE
20 PIECES PLYWOOD AND STAPLES
2 DAYS LABOR
5-29 CONCRETE L A B O R — H WORKERS? 6 HOURS
2-29 CONCRETE
GENEVA ROCK
5-29 CONCRETE PUMPING
DOUGLAS CONCRETE PUMPING

iO

i£0*T - L\->

•103.30
276.50

TOTAL

.BY

LSZ

1977.50

OWNER

. — . *. ~~

KYLE C . GOLIGHTLY
CONSTRUCTION AND D E S I G N , INC
P . 0 . BOX 2 3 3
FROv'O, UTAH
S4&03

lAiiiJE Or<UER AGREES'.ENT

*^QJ*JL JJlf-
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DESCRIPTION
DUMP TRUCK AND TRASH
DUMP TRUCK $ 4 0 »R.
TRASH HAULED AWAY.-* 1 0 0 FER LOAD

TOTAL
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AGREEMENT

V/MENT SHALL BE MADE TQ THE CONTRACTOR AT THE T I M E WORK OR CHANGE
JTHORIZED

ITEM

DESCRIPTION
JZ-^-^^^X-JL.^.-d-S+.^.^.y-^^.

I!
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KYLE C. GOLIGHTLY
CONSTRUCTION AND DESIGN, INC.
P. 0. BOX 2S3
PROVO, UTAH 84603
HANGE ORDER AGREEMENT

DAT

AYMENT SHALL BE MADE TO THE CONTRACTOR AT THE TIME WORK OR CHANGE IS
UTH0RI2ED
ITEM

DESCRIPTION

AMOUNT

**************************************************************

Richare Lowe Residence
extended gas line
mountain fuel
98.49
pump truck line
complecations due to canal
519.32
. , galv window-well, . _. -•_ ,.-7r:.^..-.-.--, ---.
.-_-.•„. :... ..-,..;. v, v'.k.-. v. : l^'.*?**.
"the.cost o f - t h e '.additional f o u n d a t i o n • a n d ^fo"btiKg^"'jis^equal.^r'^-'.0-^00.
to the credit of concrete steps that will not be poured

TOTAL

747.55
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
IN AIM! i MIR Ml A|| COIIN'H

RICHARD E. LOWE and BEVERL Y
LOWE,

^g?

S'l AM < >!< UTAH

)
MEMORANDUM
DECISION

Plaintiffs,
)

vs.

KYLfc u. UUUGHTLY and KYLE
)
C. GOLIGHTLY dba KYLE C. GOLIGHTLY
CONSTRUCTION AND DESIGN, INC. )
and DESERT BANK,

Civil No. 890401756

)

Defendants.

This case came on before the Court for Trial on August 24, 25 & 26, 1992.
Testimony was taken during the trial concerning plaintiffs' Cause of Action and defendants'
Counterclaim. The trial was complicated by several factors.
The plaintiffs cause of action arises out of an alleged breach of contract on the
p-'

'

-e as conti.nlin in > nniplrlc fil.iiiilit"1«~ irsuienre pci i signed

Contract.
1. There was mu.h disagreement between the parties as to the facts and many
contradiction as evidence not only as between the parties but as between witnesses for parties

o

testifying on the same side. For example, there is considerable contradiction in evidence given
between both plaintiffs in their respective testimony.
2. It is complicated by the fact that the plaintiffs son, Clay, was also the
foreman for the defendant's construction company. Also, another son of the plaintiffs was
working for defendant's construction comaany. T?here is testimony that the son Clay who was
foreman also would confer with his mother, one of the plaintiffs, as to how the house was to be
built and the desired changes she would make or desired to have made which he would and have
accomplished.
3. The plaintiffs controlled the work and accomplishments on several of the subcontractors on such items on such items as counter-tops and cabinets, windows and heating,
plumbing and roofing, electrical work and foundation. The plaintiff was to be given credit from
the contract amount for allowances for work performed on the contract by these sub-contractors.
4. There were many changes made in accordance with the contract in writing,
many others appeared to be verbal in nature but agreed to by both parties as to what those
changes are, the evidence is contradictory.

In addition, the financing system for the

construction of the house went through two different banks separately with extensions in loans
and implying an extension of time to complete construction.
Plaintiffs allege the defendant breached the agreement:
1. By failing to construct the residence in accordance with the plans and
specifications approved between the plaintiff and defendant.
2
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2. That he drew from the account set up by the defendant amounts in excess of
the item by item charge listed on the Construction Cost Breakdown Summary Inspection Report.
3. He breached the contract by changing the plans and specifications without a
written order of the plaintiffs and failed to obtain written approval for any extras from the
plaintiffs except for the raised floor s&the family room.
4. That he failed to complete the construction within the time provided in the
contract.
5. That the work performed by the defendant was not performed in a satisfactory
or workman-like manner.
6.

That the defendant at his special instance and request was paid by the bank

amounts in excess of the reasonable value of the work, labor, services and materials which were
supplied to the residence.
All allegations are denied by the defendant.
As to plaintiffs' allegations of failing to construct the residence in accordance with
the plans and specifications, there is no question but what he did not, but the plans and
specifications were changed many times both in writing and verbally and orally by the plaintiffs
and many times through the plaintiffs' son Clay who was foreman for the defendants'
construction company.
As to the defendant drawing from the account amounts that would have increased
the construction costs in excess of $117,100.00 which was the bid amount, if the amount went
3

UJS

over that, the defendant would have to absorb them by himself anyway because he couldn't
collect any more than the $117,100.00, no matter what the cost.
As to the failure to complete the construction within six months as specified in
paragraph one of the contract, this sb

:nths Wd^ extended in writing by the parties when they

needed extensions on the loan. In ad lition, there were several interruptions caused in the
construction not the fault of the defendants, namely a ditch breaking behind the house causing
a delay of fourteen to eighteen days, bad weather conditions, and the fact that the sub-contractors
were solely under the control of the plaintiffs, causing several delays not the fault of the
defendant but largely by people who were under the control and orders of the plaintiffs. In
addition, all the change requests by the plaintiffs whether in writing or not, caused several delays
in the construction and further the dctovia •- wa> .iot allowed to complete the contract and was
in fact caused to leave the work befuie the time had elapsed to complete the contract.
As to the work not being performed in a satisfactory or workman-like manner,
this depends on who you may believe. The experts Clark D. Palfreyman for the plaintiffs and
Steven D. Lowe for the defendants contradict each other somewhat but the Court does not feel
that the plaintiff has carried the burden of proof to show that it was not completed in a
workmanlike manner consistent with industry standards. The Court therefore finds the plaintiffs
have failed in their burden of proof to show a breach of contract on the part of the defendant.
Although he did not complete it, he was prevented from doing so by the actions of the plaintiff
and that if given the opportunity to do so he could have remedied any imperfections and
4

completed what was necessary for the rest of the job.
The Court further finds that the defendant had spent up to the time of termination
by withdrawals the sum of $89,086.88 and before the time was up for his completion the
plaintiffs in effect told him that he woul & Have to complete the contract without any more money
to be given him, even though his contract was in the amount of $117,100.00. In other words
the defendant would have to take a loss of some $27,000.00 to complete the contract. The
Court finds that he should not be forced to do so and that this is a breach on the part of the
plaintiffs. This is demonstrated by testimony of the plaintiff Beverly Lowe, mainly in the trial
transcripts on pages 69 and 70.
As to the defendants' Counterclaim for $4,000.00 for loss of profit of being
prevented in the completion of the hon^, the Court finds this mere speculation. On page 560
of the trial transcript, Mr. GoLightly states that he believes he would have made about
$4,000.00 but that he could have built the house for what he said he was going to do, mainly
the $117,100.00, regardless of whether he would have lost money or not. The $4,000.00 figure
seems to be just a belief picked out of air and the Court finds the defendant has failed to meet
his burden of proof on his Counterclaim for this amount.
It is the position of the defendant that the Sales Agreement signed by the parties
does not control attorney's fees buc the agreement between American Savings and Loan
supplemented by the Deseret Bank Agreement controls and provides for no attorney's fees. We
will accept defendant's position on this and not award the defendants any attorney's fees, the
5

plaintiffs not prevailing in their claim.
Counsel for defendants is directed to prepare the appropriate Findings of Fact and
Conclusions of Law and Judgment.
DATED this

1st

day of

JUNE

VENOY
SENIOR

,1993.

TRICT COURT JUDGE
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Mailing Certificate

I hereby certify that on thi^

/ — day of

<d)VY\(b

, 1993, I mailed

true and correct copies of the above «uuiforegoingMemorandum Decision, first-class postage
prepaid, to the following:

Michael J. Petro, Esq.
101 East 200 South
Springville, UT 84663

Jeffrey Hill, Esq.
3319 No. University Ave. #200
Provo, UT 84606
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Jeffrey R. Hill #4596
Attorney for Defendants
HILL, HARRISON & HILL
3319 N. University Ave., Suite 200
Provo, Ut. 84604
Telephone: (801) 375-6600
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IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH

RICHARD E. LOWE & BEVERLY
LOWE,

'

Plaintiffs,

JUDGMENT

vs.
KYLE C. GOLIGHTLY & KYLE C.
GOLIGHTLY dba KYLE C.
GOLIGHTLY CONSTRUCTION AND
DESIGN, INC. & DESERET BANK,
Defendant.

'

Case No.

890401756

The Court having heretofore entered its Findings of Fact and
Conclusions of Law hereby ORDERS, ADJUDGES, AND DECREES as follows:
1.

The Plaintiffs have failed to meet their burden in all

counts in their complaint and therefore shall take nothing thereby.
2.

The Plaintiffs have improperly terminated Defendants'

construction contract and denied them the opportunity to complete
the project however the Defendants shall take nothing thereby.
3.

The Defendants shall not be awarded attorney's fees.

443

4.

Defendants shall be awarded judgment against Plaintiffs

in the amount of $4,829.94 for costs incurred after the offer of
judgment was submitted to the court.
DATED t h i s

y

\

d a y of

Ufa!

,

1994.

Court:

6-u i **w
Approved -a^L_to» i-ormz
/

'UU—

Michael J.

Petro

MAILING CERTIFICATE
I HEREBY CERTIFY that I personally mailed a true and correct
copy

of

the

^-yy^yi{ J/

foregoing

Judgment

on

this

day

of

, 1994, by first-class U.S. mail, postage prepaid, to

the following:
Michael J. Petro
101 E. 200 S.
Springville, UT 84663

^sOUJ ^ ^ ^ W ^ ^ t _
Secretary
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Jeffrey R. Hill #4596
Attorney for Defendants
HILL, HARRISON & HILL
3319 N. University Ave., Suite 200
Provo, Ut. 84604
Telephone: (801) 375-6600

IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH

RICHARD E. LOWE & BEVERLY
LOWE,

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Plaintiffs,
vs.
KYLE C. GOLIGHTLY & KYLE C.
GOLIGHTLY dba KYLE C.
GOLIGHTLY CONSTRUCTION AND
DESIGN, INC. & DESERET BANK,
Defendant.

i

Case No.

890401756

This matter came before the court for trial on August 24, 25,
and 25, 1992.

The Plaintiffs were present and represented by

counsel Michael J. Petro. The Defendant Kyle C. Golightly and Kyle
C. Golightly dba Kyle C. Golightly Construction were present and
represented by counsel Jeffrey R. Hill. The Court having heard the
testimony, considered the evidence, and reviewed the Post-trial
Memorandum submitted by the parties hereby enters its Findings of
Fact.

FINDINGS OF FACT
1.

Plaintiffs' cause of action arose out of an alleged

breach of contract on the part of the Defendants for failure to
complete Plaintiffs' residence per a signed agreement.
2.

The Defendants

counterclaimed

against

the

Plaintiffs

claiming that the building agreement was improperly and prematurely
terminated.
3.

There was significant disagreement between the parties as

to the specific facts and much contradiction in the evidence as
presented by the parties and the respective witnesses.
4.

The

contradictions

not

only

existed

between

the

respective witnesses for the parties, but also significantly as
between the witnesses for parties testifying on the same side.
There

is

considerable

contradiction

in

the

testimony

Plaintiffs themselves regarding similar issues.

of

the

This leads the

Court to question the credibility of the testimony presented by the
Plaintiffs on these particular issues.
5.

This case is further complicated by the fact that the

Plaintiffs'

son,

Clay,

was

the

foreman

construction company on this project.

for

the

Defendants'

Also, another son of the

Plaintiffs, Shaun, was working for Defendants' construction company
on this project.

Clay, as foreman and son assumed a leading and

responsible role in the decision making process as it related to

the construction of the home and changes that took place in the
construction of the home*
was

Part of the reason that the Defendant

selected to build the home was due to the fact that the

Plaintiffs' sons would be working on the home.
6.

Clay would often times confer with Plaintiffs, either

together or apart and with or without Mr. Golightly and discuss and
determine how the house was to be built and what desired changes
should be incorporated into the home.

These changes would be made

and incorporated as a result of these conversations and at times
occurred without Defendants participation or knowledge until after
the fact.

The son, in essence, acted as an agent not only for the

Defendants but for the Plaintiffs as their son in making changes
that reflected the Plaintiffs desired changes on the home.
7.

The Plaintiffs selected a draftsman to prepare the plans

for the home. There was conflicting testimony as to whether the
plans were properly drawn in all respects.

As the project was

being completed and changes were requested, most of the requested
changes were not reflected on the plans even though Plaintiffs
acknowledge requesting or consenting to changes.
8.

At the outset of the contract the Plaintiffs desired to

maintain control over the work and accomplishment of many of the
subcontractors, as they had family members and other "connections"
that they believed would be advantageous for them in building the
3

home.

These

countertops,

subcontractors

cabinets,

included

windows,

areas

heating,

such

plumbing,

electrical, foundations, excavation, and masonry.

items

as

roofing,

The Defendants

did not have control over these areas as the Plaintiffs desired to
be responsible for them.

There was conflicting evidence as to who

maintained control over the spiral staircase subcontractor and
whether or not it was included in the bid.

There is no amount

identified on the cost breakdown for the spiral staircase which
supports the Defendants' position.
9.

Plaintiffs agreed and clearly understood that they were

also solely responsible for any overspending in the areas where
they hired subcontractors.

Conversely, the Plaintiffs were to be

given credit from the contract amount for allowances for work
performed on the contract by the subcontractors where they went
under the allowance amount.

However, in almost every case it

appears the subcontractors exceeded the allowance amounts.
10.

As a result of the Plaintiffs' subcontractors performance

the project was delayed.
Defendants

had

Anderson,

Mrs.

Lowe's

contractor, who

failed

occasions.

little

These were in areas over which the

control.

Delays

brother
city

and

inspection

were

an
on

caused

unlicensed
three

(3)

by

Steve

plumbing
separate

He could not recall how long the project was delayed

until he saw the failed building inspection reports which reflected
4
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significant delay of approximately one month.

The electrical work

took approximately six weeks when it should have taken three days.
11.

There were many changes made in accordance with the

contract in writing, while many other changes were made as a result
of verbal requests and agreed to by both parties as to what the
changes would be.
12.
both

These changes also caused delay to the job.

The financing for the home went through Deseret Bank with

Plaintiffs

and

the

Defendant

co-signing

on

the

loan

agreements. When it became apparent that the home was not going to
be completed within the originally contemplated six months due to
the delays, the parties entered into an extension for completion of
the home.

Both Plaintiffs and Defendants signed on a renewal loan

with Deseret Bank and were responsible therefore.
that

the parties

construction

of

extended
the

the time

home when

they

in which
extended

The Court finds
to complete

the

the

The

loan.

Defendant was subsequently terminated prior to the agreed upon
completion date.
13.

The Plaintiffs allege that the Defendants breached the

contract by the following:
a.

Failing to construct the residence in accordance

with the plans and specifications approved between the Plaintiffs
and Defendants;
b.

The Defendants drew from the construction account
5
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amounts

in

excess

construction costs
c.

of

the

item

by

item

charge

list

from

the

break-down summary inspection report;

Defendants breach the contract by changing the plans

and specifications without a written order of the Plaintiffs and
failed

to

obtain

written

approval

from

the

extras

from

the

Plaintiffs except for the raised floor in the family room;
d.

Defendants

failed

to

complete

the

construction

within the time provided in the contract;
e.

The

work

performed

by

the

Defendants

was

not

performed in a satisfactory workmanlike manner;
f.

Defendants at his special instance and request was

paid by the bank amounts in excess of the reasonable value of the
work, labor, and services which were supplied to the residence.
14.

Defendants deny all of the allegations.

15.

The Court finds that as to Plaintiffs' allegations in

failing to construct the residence in accordance with the original
plans and specifications, that there is no question of what he did
not.

The Court however finds that the plans and specifications

were changed by the parties many times by both writing and verbal
understanding.
Clay.
was

Many changes were also made by the Plaintiffs' son

The Court finds that the project to the date of termination

completed

substantially

in

conformance

contract.
6

with

the

modified

15.

The Defendants' bid on the home was $117,100.00.

In the

event the home was completed for less than the $117,100.00 together
with costs for appropriate changes, the Defendants would realize a
profit for the amount under the bid amount.

In the event the

amount went over the bid amount together with appropriate changes
the Defendants would have to absorb those costs by himself because
he could not collect any more than the bid amount, regardless of
the cost and therefore would have lost on the project.
16.

At the time of the Defendants being terminated the costs

on the project

did not exceed the $117,100.00.

In spite of

Defendants7 requests to complete the project for the bid amount,
the Plaintiffs would not permit the Defendant to complete the home.
17.

The Court finds that although the parties agreed to

complete the construction within six (6) months as specified in
paragraph 1 of the contract that this six (6) months was extended
in writing by the parties when they needed extensions on the loan.
18.

In addition to the delays caused by the Plaintiffs'

subcontractors, there were several interruptions caused in the
construction

not the fault of the Defendants, namely a ditch

breaking behind the house causing a delay of 14 to 18 days, and
severe weather conditions.

Further, all the change requests by

the Plaintiffs whether in writing or not also caused unanticipated
delay in the construction.
7

19.

The Court finds that the Defendants were not allowed to

complete the contract although they desired and requested to.

The

Defendants were in fact caused to leave the work before the time
had elapsed to complete the contract and not permitted to return by
the Plaintiffs.
20.

The Plaintiffs knew prior to building that they would

need more funds than they had obtained from Deseret Bank.

They had

access to all draw information, receipts and expenses both at the
bank and the Defendants, but chose not to familiarize themselves
with where they stood financially. Upon discovering that they were
in need of additional funds they were hopeful of obtaining the
funds from Deseret Bank.

When it appeared that they would not be

able to obtain the funds they terminated the Defendant claiming
they

had

no

more

money.

This

occurred

when

approximately

$89,000.00 was drawn from the bank.
21.

Conflicting evidence was presented as to whether or not

the work performed was done in a satisfactory
manner.

or workmanlike

Clark Palfreyman, expert for the Plaintiffs, and Steven D.

Lowe, expert for the Defendants, contradicted each other
whether the work was performed satisfactorily or not.

as to

One of the

major contentions was the placement of a beam in the home which
appeared to be off center.

However, there is nothing improper

structurally with the beam and it was placed according to the
8

plans.

Another major concern was the placement of the spiral

staircase.

It too, was placed the only way possible due to way the

plans were drawn.

Both experts agreed that the problems existing

at the time of termination could have been remedied with little
difficulty.

It also appears that many of the problems could have

been remedied subsequent to the Defendant's termination had the
Plaintiffs hired qualified help instead of attempting to perform
the work themselves when they were not qualified to do so.
22.

The Court does not believe that the Plaintiffs have

carried their burden of proof in showing that the home was not
completed

in

a

workmanlike

manner

consistent

with

industry

standards.
23. The Court therefore finds that the Plaintiffs have failed
to meet their burden of proof in demonstrating a breach of contract
on the part of Defendants.
24.

The Court finds that although the home was not completed

by Defendants, they were prevented from doing so by the actions of
Plaintiffs and that given the opportunity to do so they could have
remedied any imperfections and completed what was necessary for the
rest of the job.
25.

The

Court

finds

that

the

Defendants

had

$89,086.88 for the project at the time of termination.

withdrawn
At this

time which was prior to the agreed upon date of completion, the
9

Plaintiffs

in effect told Defendants

that they would

have to

complete the contract without any more money, even though the
contract

was

in

the

amount

of

$117,100.00.

Plaintiffs

had

qualified for only approximately $94,000.00 of the $117,100 needed
and told the Defendants that they had no more money .
26.

The apparent position of the Plaintiffs was that the

Defendants would have to take a loss of $27,000.00 to complete the
contract as they had no more money.
27.

The Defendants

should not be

project under such conditions.
breach.

This

conduct

was

forced to complete the

Plaintiffs7 conduct constituted a

demonstrated

by

the

testimony

of

Plaintiff Beverly Lowe.
28.

Defendants counter-claimed

for a loss $4,000.00 as a

result of not being permitted to complete the home.
finds that the $4,000.00 claim is mere speculation.

The court

On page 5 of

the trial transcript Mr. Golightly states that he believes he would
have made $4,000.00 profit.

He also stated that he would have

built the house for what he said he was going to do, mainly the
$117,100.00 regardless of whether he would have lost money or not.
The Court finds that the Defendants did not prove with certainty
specific damages and therefore failed to meet their burden of proof
on their counter-claim.
29.

The initial sales agreement signed by the parties which
10
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provides for attorney's fees was between American Savings and Loan,
the Plaintiffs and Defendants, but that this document was not
operative as American Savings and Loan did not become the financing
institution.
30.

The parties

subsequently

obtained

financing

through

Deseret Bank and executed a document entitled "Loan Agreement and
Assignment of Account".

The court finds that the Loan Agreement

and Assignment of Account does not contain a provision for an award
of attorney's fees. The Court will accept Defendants' position and
not award either party attorney fees even though Defendants have
prevailed on their cause of action for wrongful termination.
31.

The Plaintiffs received $17,000.00 from Deseret Bank as

settlement in this case.

This amount would be applied against any

potential damages the Plaintiffs might have sustained.

The Court

does

that

not

address

the

area

of

damages

as

it

finds

the

Plaintiffs have not met their burden of demonstrating a substantial
beach.
32.

The court finds that on or about the 27th day of Jui^.

1990 the Defendants submitted to the court a Rule 68 Offer of
Judgment in the amount of
prevail on their claim.

$7,500.00.

The Plaintiffs did not

The Court finds that the Defendants have

incurred reasonable and necessary costs of $4,829.94 (see exhibit
"A") and should be entitled to judgment against the Plaintiffs for
11

this amount.
CONCLUSIONS OF LAW
The Court having heretofore entered

its Findings of Fact

enters the following Conclusions of Law:
1.

The Plaintiffs have failed to meet their burden of proof

on all counts in their complaint.
home

was

substantially

The Court concludes that the

completed

in

accordance

with

the

specifications when one includes the written changes and agreed to
oral changes.
2.

The Court also concludes that the Defendants did not

improperly draw amounts in excess of the item by item charge listed
on the construction cost break-down summary inspection report. The
Defendants were responsible for the original bid amount and would
have been required to complete the home for the bid amount had they
been given the opportunity to do so.
3.
of

the

The Court concludes that there was not a material breach
contract

by

the

alleged

changing

of

the

plans

and

specifications without written orders of the Plaintiffs.
4.
to

The Court concludes that there was no breach for failure

complete

the

construction

of

the

project

within

the

time

provided in the contract as the time was extended and as a result
of the numerous delays caused by factors outside the control of the
Defendant.
12

5.

The Court concludes that the Plaintiffs have not met

their burden of proof in demonstrating that the Defendants' work
was not performed in a satisfactory or workmanlike manner.
6.

The Court concludes that the Plaintiffs have not met

their burden of proof in demonstrating that the Defendants were
paid funds by the bank in excess of the reasonable value of the
work, labor, services, and materials which were supplied.
7.

The Court concludes

that the Plaintiffs

improperly

terminated Defendants' contract and failed to provide them with an
opportunity to complete the home as agreed upon.

The Court,

however, further concludes that the damages as prayed for by
Defendants and therefore, Defendants failed to meet their burden of
proof as to damages. The Court concludes that neither party should
be granted an award of attorney's fees.
8.

The Court concludes that Defendants are entitled to

judgment in the amount of $4,829.94 incurred after the Rule 68
offer of judgment was submitted to the Court.
DATED this

/

day of

/^7

1994.

By the Court:

/
SxV^riojy

^iy

Chf istfc££f e r s o n
^Senipr D i s t r i c t Court Judge
Approved as t o form:
Michael J .

Petro
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?S.Q0
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5* 0 0
5,00
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5-00
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EXHIBIT

Exhibit 7

lijcui *¥iiDunc i^equesrea

22¥-t3
o p e r t y Address
J O LxliSS^r-

t
\UA[

^e>^nA^

i l d e r L.^'
^000040006-0
'le G o l i g h t l y C o n s t r u c t i o n

Lot Advance Requested
Estimated Sales Price

ex. 89704/30
and D e s i g n , I n c .

|

Excavation
600
F o o t i n g & Foundation Labor
1425
Footing Concrete
1400
Foundation C o n c r e t e
2000
S t e e l & Rebar
350
Waterorooring
150
Backfill
100
Grading
[
440
Sub-Plumbing-S ewer/Water
600
Lateral
j
Pough Lumber (framing)
| 12000
Hough C a r p e n t r y ( l a b o r )
5500
5000
Concrete F l a t v o r k
F i n i s h Carpentry (labor)
4400
Flatwook ( l a b o r )
j 3000
Roof Covering
6000
Windows
! 6100
i ! E x t e r i o r Doors
i 2200
* Rough Plumbing
2300
Rough E l e c t r i c a l
875
r Rough Heating-^ f\<^
7400
Furance I n s t a l l a t i o n
Sheet Rock
, 8300
E x t e r i o r Wall F i n i s h / s i d i n a
G u t t e r s & Do^isoouts
500
S o f f 4 f "and F a c i a ALUUI^IM 1 1800
\Brick
| 4500
Insulation

1 1
B- 1
a

">
A.

1 0

1
I

3

j

& 1 0- 1

^ X

COST

ITiM

4

j

5

6

|

& 1

(Br 1

&

j

1

j
1
•i

!
1

tf*****
I S * * \ "?
flm/e^l
l^rv
{t)00

""*"

1

j

'
w

y

LS

j
jipg?

1

I

2000

hp r y w a l l
f Interior

Trim & Doors
Interior Paint
(Millwork
>• C a b i n e t s
f (Countertops
1 Range-Oven-Hood
r Disoosa 1-Dishwasher
iGlazing
" Tile
i
F i n i s h Hardware
l
(Rouah Hardware^
[Finish E l e c t r i c a l / F i x t u r e s
IFloor <Covering

.
^T

^ 3 ^ ^ L o t No.

vectors
Date of I n s p e c t i o n
1 use t o
ck item
Inspector's Initials
pletion.
Number of I n s p e c t i o n
care in
p a r a t i o n . Completed Items

b

|

0-L-

6200
3900

T

j

5500
2000

1

600
800
i

1

450
j
I

1360
5900

D l A I Hi T i r p / r

|

EXHIBIT

z

750

* • • • • • • %•
rLAliNiirro
•

~*

1

[ i . .<{?:;•-._ 1

1

—

\*——

•

•

i

Inspector's

Initials

j

Number o f - I n s p e c t i o n

a !

Completed I t e m s

to.

3~

ET

B"

5

4

C3-

[

•^i

0*

\3T

COST

lTfcM

i l P o r c h e s & Decks
12 Ornamental I r o n - P a i l s
O S i d e w a l k s & Driveways
14 F o u n d a t i o n P l a s t e r .
15 F i n i s h Gr a d e - Clean Up
16 G a r a g e " . D o o r
17 U t i l i t i e s Connection

j
1
1200
j
|

100
1200
200

!

18 1 E x t r a : P e r m i t s
19 E x t r a : Sewer/Water Fees
50 E x t r a : sump
51 E x t r a : Contingency
52 E x t r a : F i n i s h P l u m b i n g
[

2

1

i

[ 3500

i

i

1

4500

Total Construction Cost:

1

| $117 100

G u i l d e r ' s Ccrrments:
O w n e r s w i l l h e l p a s much a s p o s s i b l e on i t e m s , w h e r e p o s s i b l e w i t h
c r e d i t g i v e n t o t h e m on c o s t .
Owners h a v e t h e r i g h t t o c h o o s e
sub-contractors that stay within costs.

r/Wfe- h e r e b y c e r t i f y t h a t t h e a b o v e r e p r e s e n t s a t r u e e s t i m a t e d c o s t of this j o b , a s of t h i s
J a t e , and t h a t t h e i n f o n r a t i o n f u r n i s h e d below h a s been t a k e n from t h e p l a n s and s p e c i f i c a tions furnished.

y£,7^J^

£. Cr:

sxgned: , < ^ K „ i > t

t CONSTRUCTION DATA:
PBOPERTY AND
fo. Bedrooms
'rame

?

Carport
Brick

y(3c

y p g

L i v i n g Area (Sq. F t . )
y y

Garage

or American Savings Use

1G0

1/S4

(Reverse)

No. Poems

-L3-

Basement _LSa£_sjq. f

1

Design of House

?

.-R/£ LN.

3H£iL

,

«.,.„,.„ „ „ 1 V

r

v.c^pnt

INSPECTION REPCRT.
zant
rty Address

L o a n Amount R e q u e s t e d

1

L o t Advance R e q u e s t e d

1

Estimated Sales Price

j

L o t No.
er

t o r s ! Date of I n s p e c t i o n
se t o
itan
Inspector's Initials
tion.
Number o f I n s p e c t i o n
re in
ation.
1 Completed Items

i 1

*,' ^ » *s

':, - " ~

A.

1

3 1

4 1

5 1

6

0- 1 0* 1 0- 1 ~W\ 0- 1 B- 1

|
COST

IThM
bccavation
c o t i n g & Foundation Labor
'cotinq Concrete
'oundation Concrete
Iteel & Rebar •
faten:rcof ing ackfill
radma
>ub-?Iu m b i n g - S e w e r / W a t e r
Lateral
tough Lumber ( f r a m i n g )
tough C a r p e n t r y ( l a b o r )
:oncr*ete F l a t w o r k VUi ^*>->
'inish Carpentry (labor)
toof F r a m i n g
toof C o v e r i n g
windows ' - ~is , t\it,r
E x t e r i o r Doors
tough P l u m b i n g
Rough E l e c t r i c a l
•tough H e a t i n g «*- & i^
furance I n s t a l l a t i o n
S h e e t Rock
Exterior Wall F i n i s h / s i d i n a
G u t t e r s & DcwnsrxDuts
TireDlace
3rick

*>

isO

6-o-. 1

|

.;:r 1

/ / ^0
-> / u 2—
3?f

1

A «r

1

|

V OZ>
H oO
IZ~ "9
H7 2C

1

j

$3 SO

1

1

i-o
i £-0

1

1
1

1
1

1
I

^

l!

1

j
fTl 1.0
£ 5'^

1
;

1
1
1

1 X.*Z

JJl - 9
*7<^

I

1^-7^

1
|

/ 9 ^
r^i

1

T W "> / \

1

Insulation
1
Drvwall
1
I n t e r i o r T r i m & D o o r s s&oj
Interior Paint
|
w
M i l l work
C a b i n e t s ...... - in*.-*",
-"»'.***
Countertoos
I
Pange-( Dven-Hood
JlSTXDS< a l - D i s h w a s h e r
Glazing
1j
Tile
.- < . . ,
F i n i s h Hardware
1
I
Rouen Hardware^
Finish Electrical/Fixtures
I
1
Floor Coverina

I

!

>

'

/i'CTT)
j : £*<

£3^0
£?2-o
^-^JV

—

Cz^
<o --"
1 ^^^^™"""
MNTIFF'S
PI
r uj

f*0

:

r l• z~*
Is

'-°

—
- > .

^

*- -"",
' *'.?
/ ~ 4 O
<~ r ** \

jXHIBIT -

til !I

/_

til

r

i""T^""
1

1
t

>

1^^

1

J

i

Date of Inspection

!
j

Inspector's Initials
Number of Inspection
i Completed Items
COST

ITEM
arches & Decks
mamental Iron - Bails
idewalks & Driveways
Dundation P l a s t e r
mish Grade -. Clean Up
*ndscape r-,w>c;- c - v -~~ -~N*

I

A?

ET

0"

5

i

Q-

)

6

B"

&

]

k'v-

'c:
i

;

^cc

IXio
\

Contingency

i*LnO

Total. Construction Cost:

1
1

j

- •-»

- — • " " " • •

—-

? >r
v.To .

£"'/,* &i v*

-

^CCJ

. IP
4

s c t r a : Q **. *.& $)**'< *r rrr&

~ ^ ~ -

m

1

Ler's Carments:

0

4

y.r

!

Permits
Sewer/Water F e e s

C:>j,tU.

3

??r

x t r a : sumo
Xtra:

2

i

j
<&
1 ___ %Sb
|
->*-o

t i l i t i e s Connection
jctra:
Ktra:

1

1

«^^c

!

1

i

U//?.?^

,<*
_

*> JdZ****^

&n_

C**^^

(y*uv-rUj*-<

yh*^Ms

yL^Air

.
.
^ , .
#
•hereby certify that the above represents a true estiirated
cost of this
job,
as of
this
, and that the infonration furnished below has been taken frem the plans and specificas furnished.

ed:
te:
EHTY AND CONSTRUCTION DATA:
Bedrooms
is

.*/.- r

^-

Carport
Brick

American Savings Use

t.

Living Area (Sq. Ft.) J -/-* ~
^~

Garage
Design of House

J

No. Roans .
Basement

/

<^.*^

I f^'

: '••'--

i

Exhibit 8

^oT"^

1

BAfl ^ f i U l s J ^ j S t f R ^ c A a J W c t e . —

te^£>"-

TtM.

\0°.

LOWE V. GOLIGHTLY

EXHIBIT NO.

DESCRIPTION OF CHANGE ORDERS
escription

Draw P a i d
Paid
Paid
No.
Des.
Des.
By
Bank
Bank
Kyle
Kyle
Lowe1
Labor A l l o w . ' k *
and
Lumber*
trips to SLC to find the brick Bev wanted ]6
2 0 0 . 00
hrs. consulting over brick changes
60.00

Paid
By
Lowe

* DEFENDANT'S
EXHIBIT

I 3&__

xtended gas line
/2 hr. to verify gas line change
ot survey
op of footings not drawn 24" below grade
ump truck line, complication due to canal
alv. window well
anal flooded and caved in excavation
onsulting over canal/liability with City
and Lowe's, 2 hr.
owe's ordered the canal to be buried, mat.
ordered and delivered, 4 1/2 hr.
onsultation over framing changes before
framing began
hange closet door, increase floor load,
modify floor trusses, labor
[odify roof trusses because brick changes on
back
onsult. brick and subsequent truss changes
ydronic heat system added:
modify floor to support, mat and labor
concrete labor
concrete
concrete pumping
consulting with inspectors and plumber
rent heat blankets
Consult, additional walls in garage
)ouble plating second floor
Consult, double plating
!xtra loft
lonsult. design of loft
fall modifications, extra walls some changed
twice
Consult, over these modifications
)iscussion over I-beam with Lowe, Architect,
City, order and return I-beam
window change, basement
16
)ther window changes, some moved many times
Zonsult. over numerous window changes
Additional basement walls
Consult, on basement walls

98.49
15.00
160.00
650.00
519.32
129.74
300.00
60.00
135.00
60.00
6 3 0 . 00
200.00
30.00
333.
264.
;L103.
276.

11
11
11
11

20
50
30
50

390.00
440.00
15.00
16

2 0 0 . 00
10.00
3 0 0 . ,00

16

60.00
16

200.00
30.00

16

16

120.00
100.00
340.00
60.00
100.00
30.00

ascription of change orders (cont.)
ascription

earning 8" pipe
Dnsult. 8" pipe
Dwer ceiling living room, mat.
Dnsult. on living room ceiling change
iir out basement walls, mat.
onsult. on furring basement
iimbwaiter small room, mat.
hange door for room and dumbwaiter, mat.
oor from garage, new access to dumbwaiter
onsult. dumbwaiter and garage door
rop ceiling in shower, mat.
onsult. shower change
'6" door bathroom upstairs, mat.
onsult. bathroom door
0" walls back splash for cabinets, mat.
onsult. back splash
rched wall-dinning room mat.
16
dditional basement door, mat.
onsult. basement door
dded exterior garage walls BMC
abor on extra 3/20 to 4/2
a.bor on extra 4/3 to 4/20
[aterial added pocked door frame, additional
fasteners for changes, Standard Build,
'asteners for changes, Transwest
ledig sunken living room pit
>ass through window to deck, labor
TOTAL PAID BY DRAWS FROM DESERET BANK
TAKEN FROM 60LI6HTLY LABOR AND
LUMBER CATEGORIES
'*TOTAL PAID BY DRAWS FROM DESERET BANK
TAKEN FROM LOWE ALLOWANCE CATEGORIES
AS PER LOWE REQUEST
FOTAL PAID CASH BY KYLE GOLIGHTLY
COTAL PAID CASH BY LOWE

Draw Paid
Paid
Paid Paid
No. Des.
Des.
By
By
Bank
Bank
Kyle Lowe
Draw
Draw
Lowe
Kyle
Labor Allow.
and
Lumber
16
20.00
7.00
16
200.00
15.00
16
100.00
15.00
16
30.00
16
30.00
16
30.00
30.00
16
30.00
10.00
16
50.00
10.00
16
60.00
10.00
100.130
90.00
10.00
51 .11
16
1060.00
16
1675.00
94 .65
45 .17
100.00
50..00

3232.00

6582.50
820.!93
907.55

